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Generally, the rule of disqualification of judges must yield to the demands of necessity. ! The rule of necessity means that a 


judge is not disqualified to sit in a case if there is no other judge available to hear and decide the case.” The rule of necessity 
generally requires a judge to remain in a case regardless of the judge's preference, if the sole power to decide a controversy 


resides in that official.” 


Under the rule of necessity, if the only judges authorized by law to decide a case all have an interest in the outcome of the 
case, that interest is not disqualifying because judges have the absolute duty to hear and decide cases within their jurisdiction.“ 
Thus, when all judges would be disqualified, none are disqualified,’ and disqualification will not be permitted to destroy the 


only tribunal with power in the premises." 


The rule of necessity reflects the longstanding principle that to deny an individual access to courts for the vindication of his or 
her rights constitutes a far more egregious wrong than to permit a judge to hear a matter in which he or she has some interest.’ 
The doctrine of necessity is most often applied where the interest of the judge is tenuous,® and will not apply where there is 


anyone else who can act in place of the interested administrative or judicial officer.” 


Judges have been required, out of necessity, to rule on matters affecting their salaries, 10 retirement compensation, 11 and other 


benefits. !? 


Similarly, due process considerations allow a biased administrative agency to make a decision which no other entity is allowed 


to make, and the rule of necessity permits such a body to proceed in spite of its possible bias or self-interest. 3 


CUMULATIVE SUPPLEMENT 
Cases: 


Even if judicial elections had resulted in conflict of interest with respect to imposition of death penalty, judge presiding over 
capital murder defendant's trial was not subject to disqualification; any conflict of interest would apply equally to all state 
judges, and thus common law rule of necessity would preclude disqualification. People v. Johnsen, 10 Cal. 5th 1116, 274 Cal. 
Rptr. 3d 599, 480 P.3d 2 (Cal. 2021). 


[END OF SUPPLEMENT] 
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